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Therefore, it may be said that the vow of poverty as taken by 
a member of a religious order, by which he relinquishes his right 
to individual ownership, is deemed by the courts to be but an 
exercise of that inherent right of freedom of alienation of prop- 
erty ; it is not contrary to public policy ; but is valid and is decreed 
to be in accord with all the strict principles of morality. 

THE ADMISSIBILITY OF EVIDENCE SOLELY TO ASSIST THE JURY IN 
THE EXERCISE OF A DISCRETION CONFIDED TO IT. 

In People v. Luis, no Pac. (Cal.), 580, the defendant, a 
Chinaman, was tried for the murder of a Chinese woman. The 
defense offered evidence, that in the Chinese mind, a Chinese 
woman amounted to very little and that the taking of the life of 
such a woman was not a very serious matter. The object of the 
evidence was to enable the jury, if they found the defendant 
guilty of murder in the first degree, to intelligently exercise the 
discretion confided to them by Sec. 190, Penal Code, which pro- 
vides as follows: "Every person guilty of murder, in the first 
degree, shall suffer death, or confinement in the state prison for 
life, at the discretion of the jury trying the same," etc. 

In holding the evidence inadmissible, the court said: "If we 
assume that a defendant in a murder case is entitled to introduce 
evidence not material or admissible on the question of his guilt, 
or the degree of his offense, solely for the purpose of assisting 
the jury in the exercise of a discretion confided to it, we are satis- 
fied that the proposed evidence was not competent for that pur- 
pose. Whatever evidence may be so introduced, certainly evidence 
of the opinion of the murderer as to the value or importance of 
the life of the party murdered by him, can play no legitimate part 
in his favor." 

One of the axioms on which our law of evidence rests is : All 
facts having a rational probative value are admissible, unless 
some specific rule forbids. Wigmore, Evidence, Sec. 10. We find 
no rule of evidence that precludes a defendant, in a murder case, 
from showing matters, not material or admissible on the ques- 
tion of his guilt or the degree of his offense, but merely to aid 
the jury in the exercise of a discretion confided to it. 

A careful survey of the English cases, and of the reports of 
all the United States, shows no judicial decision that can rea- 
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sonably be construed as authority for excluding such evidence. 
The only decision found that tends to bear out the contention, 
that the evidence should be admitted, is the case of People v. 
Costello, 15 Cal., 350, in which the defendant, on trial for murder, 
offered to prove ownership, in fee simple, of a mining claim ad- 
joining a claim owned by the deceased. It was held, that the de- 
fendant may show matters which justly tend to exculpate him or 
to reduce the grade of the offense. It should be submitted to the 
jury, subject, of course, to instructions from the court, as to its 
legal effect. 

In homicide the definition consists of two parts, the outward 
act and the state of mind which accompanies it. If a person is 
incapable, because of idiocy or lunacy, from distinguishing be- 
tween right and wrong as to the particular act at the time he 
does it, he may commit the outward act of homicide and not be 
guilty of a crime. There is no other crime in which so many 
different possible states of mind have to be considered. 

The theory upon which the law of homicide is based has un- 
dergone many changes as civilization has advanced. Originally, 
in the Roman law, homicide was not a crime. In the first stages 
of recognition of the offense, a man had power of life and death 
over his slaves, and even over his own children. Institutes of 
Justinian, Book 1, title 9, Moyles' Translation. 

While the English common law was greatly influenced by the 
civil and ecclesiastical laws, it made homicide a crime, and the 
punishment varied, according to the particular era in history, from 
the extraordinary laxity of the payment of a bote as compensation 
to the person injured by the death, to the barbarous severity of 
boiling the murderer to death. 

About the beginning of the seventeenth century, the criminal 
law was for the first time made the subject of special treatises, 
which to a great extent altered both its form and its substance. 
The steady growth from that date has evolved into the present 
day law, which divides homicide into murder and manslaughter. 
Each of those are subdivided into several degrees according to 
the state of mind and other circumstances attending the killing. 

While our law was going through the process of such radical 
changes from the various influences of civilization, the advance- 
ment of custom and law in China have been correspondingly slow. 
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Inasmuch as the evidence offered in the case at bar was for 
the sole purpose of aiding the jury, in case of conviction, in de- 
termining the degree of punishment, and it tended to show what 
is a national idea and theory that has been bred into the minds 
of the Chinese for countless ages, it seems that out of justice to 
the defendant the court should have followed People v. Costello, 
supra, and submitted the evidence to the jury with proper in- 
structions from the court as to its legal effect. 



THE LEGALITY OF THE CLOSED SHOP. 

In the case of Schuarz v. International Ladies' Garment Work- 
ers' Union, Chicago Legal News, Vol. 42, No. 7, the legal world 
has another contribution, by Justice Goff of the Supreme Court of 
New York, on the much mooted question of the legality of the 
closed shop. 

The treasurer of an association of manufacturers of cloaks 
and skirts for women, as plaintiff, brought an action against 
the labor unions operating in the trade, to restrain them from 
interfering with the business of the members of the plaintiff's 
association, and from acts in furtherance of a conspiracy. It ap- 
peared that the unions were maintaining a strike against the mem- 
bers of the plaintiff's association; that they had made certain 
demands of every manufacturer in the trade, among which was 
that not to employ non-union men ; and that the plaintiff had con- 
ceded all such demands, except that for a closed shop. The court 
held the purpose of the strike to be against public policy and 
illegal. 

There are two classes of cases involving the legality of the 
closed shop ; one where there is no contract between the employer 
and the union to maintain the same; the other where there is 
such a contract. 

There are two lines of decisions, supported by weighty authori- 
ties, concerning the first of the above classes; one line holding 
that moral coercion, on the part of the unions, to compel the em- 
ployer to maintain a closed shop is legal, National Protective As- 
sociation v. Cummings, 170 N. Y., 315; Parkinson v. Building 
Trades Council, 154 Cal., 581 ; the other line holding that such 
action on the part of the unions is illegal, Plant v. Wood, 176 
Mass., 996; Luke v. The Clothing Cutters and Trimmers' As- 



